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Issue 2

COURT REPORTS

Therefore, the court rejected Dischargers' petition for review since
Dischargers did not demonstrate EPA ignored relevant evidence, contradicted its own policies without explanation, or acted arbitrarily or
capriciously.
Kevin Lazar
S.E. Fed. Power Customers, Inc. v. Harvey, 400 F.3d 1 (D.C. Cir. 2005)
(holding a federal court lacked jurisdiction because a district court's
conditional approval of a settlement agreement was not a final disposition that rendered the case moot).
The States of Alabama and Florida sought review of an order by the
United States District Court for the District of Columbia that approved
a settlement agreement between the United States Army Corps of Engineers ("Corps"), various Georgia municipal and county water authorities ("Water Supply Providers"), and Southeastern Federal Power
Customers, Inc. ("Southeastern"), and then the court dismissed the
action as moot. The settlement agreement provided that the Corps
was to enter into renewable ten-year contracts with the Water Supply
Providers and Southeastern for the lease of water storage space.
Southeastern filed this suit in December 2000 to enjoin the Corps
from allowing increased water withdrawals by the Water Supply Providers. The Corps, Southeastern, and the Water Supply Providers reached
the settlement agreement in January 2003. Subsequently, Florida and
Alabama intervened in the action, alleging the settlement violated a
1990 stay order issued by the United States District Court for the
Northern District of Alabama, which prohibited contracts or agreements relating to a suit Alabama filed against the Corps for allowing
increased water withdrawal by the Water Supply Providers. On October 15, 2003, the Alabama district court issued a preliminary injunction, but the District of Columbia district court denied a motion to
dismiss, transfer, or abate on November 7, 2003. Thus, two separate
actions remained. On February 10, 2004, the District of Columbia district court rejected Florida and Alabama's challenge and ordered instatement of the settlement agreement conditioned upon revocation of
the Alabama district court's preliminary injunction. Two days later,
the District of Columbia district court issued an order dismissing the
action as moot, based upon the District of Columbia district court's
approval of the settlement agreement.
On appeal, the United States Appeals Court for the District of Columbia Circuit considered its jurisdiction to hear this case. The appeals court stated it could review district court actions resulting only in
final orders. That court determined federal courts lacked jurisdiction
to consider the merits of moot claims, because judicial power extended
only to "cases or controversies." When a court already resolved the
issues presented or the parties no longer had a legally recognizable
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interest in the outcome, the case was moot. The court concluded the
instant action was not moot because the District of Columbia district
court only conditionally approved the settlement, and that condition
was an event not certain to occur. The settlement agreement was only
tentative, so the underlying action was not moot. The court would not
consider the approval of the settlement agreement as a final disposition until the Alabama district court lifted its preliminary injunction.
The court determined it lacked jurisdiction in this case because the
District of Columbia district court's approval of the settlement did not
constitute a final position. The court remanded the case because Article III of the United States Constitution prohibited federal courts from
issuing advisory opinions.
Kevin Kennedy

UNITED STATES DISTRICT COURTS
Am. Rivers, Inc. v. United States Army Corps of Eng'rs, Civ. No. 043188, 2004 U.S. Dist. LEXIS 25410 (D. Minn. Dec. 10, 2004) (holding a
claim seeking an injunction to lower water flow levels becomes moot
when water flow levels are voluntarily lowered back to original amounts
sought).
In July 2004, American Rivers, Inc., sought a preliminary injunction
from the District Court for the District of Minnesota ordering the
United States Army Corps of Engineers ("Corps") to reduce releases
from a dam on the Missouri River. Both sides moved for summary
judgment.
The dispute related to a United States Fish and Wildlife Service
("FWS") biological opinion ("BiOp") that FWS issued in 2003. FWS
issued the BiOp after consulting with the Corps about increasing water
flow from a dam on the Missouri River. After consultation, FWS determined an increase in water flow would jeopardize three endangered
species. Pursuant to the Endangered Species Act ("ESA"), FWS set
forth reasonable and prudent alternatives in the 2003 BiOp. One alternative allowed modification of water flow only after the Corps constructed 1200 acres of shallow water habitat. Once the Corps constructed the artificial habitat, FWS allowed the Corps to increase flows
above the current threshold. In 2004, FWS determined the Corps successfully constructed the 1200 acres of shallow water habitat and authorized increased water flow.
American Rivers filed suit against both the Corps and FWS. First,
American Rivers claimed the Corps violated the ESA by increasing water flow. Second, American Rivers claimed FWS acted arbitrarily and
capriciously in determining that the Corps successfully constructed the
habitat.

